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DEPARTMENT OFTHE INTERIOR

Fish and Wildlife Service

50 CFR Part 17

RIN 1018-A838

Endangered ~‘ndThreatened Wildlife
and Plants; Final Rule To Determine
Lesquerella Congests (Dudley Bluffs
Biadderpod) and Physaria Obcordata
(Dudley Bluffs Twinpod) To Be
Threatened Species

AGENCY: FishandWildlife Service,
Interior.

ACTION: Final rule.

SUMMARY: The U.S.FishandWildlife
Servicedeterminestwo plants,
Lesquerellacongesta(DudleyBluffs
bladderpod)andPhysariaobcordata
(DudleyBluffs twinpod) from Rio Blanco
County,Colorado,tobe threatened
speciesundertheauthorityof the
EndangeredSpeciesAct of 1973,as
amended.Both membersof the mustard
family, thesespecieshavebeenfound
only in or on theouteredgeof the
PiceanceBasinin Colorado.Both
speciesgrow on oil shaleoutcrops.
Thesespeciesareknown from five
majorpopulationseach,two of which
occurtogether.Mostsitesareon public
land administeredby the Bureauof
LandManagement,with the remainder
locatedon privatelandorColorado
Division of Wildlife land.Within the
PiceanceBasin, thetwo plantsoccurin
the multimineraloil shalezone,anarea
containingrich depositsof oil shaleand
sodiumminerals(nahcoliteand
dawsonite).If projectdesignsfor
developmentof thesedepositsdo not
includeplansfor conservationof these
two mustards,bothspeciescouldbe
significantly impacted.The
determinationthatLesquereiacongesta
andPhysariaobcordataarethreatened
specieswill provide themprotection
underthe authorityof theEndangered
SpeciesAct of 1973,as amended.
EFFECTiVE DATE: March8, 1990.
ADDRESSES: Thecompletefile for this
rule is availablefor inspection,by
appointment,duringnormalbusiness
hoursat theColoradoStateSupervisor’s
Office, FishandWildlife Enhancement,
730SimmsStreet,Room 290,Golden,
Colorado80401,andat theWestern
ColoradoFishandWildlife
EnhancementOffice,529251/2Road,
SuiteB—113, GrandJunction,Colorado
81505.

FOR FURThER INFORMATION CONTACT
Mr. JohnAnderson,botanist,Fishand
Wildlife Enhancement,at theGrand

Junctionaddressabove,(303)243-2776
orFFS 322—0351.
SUPPLEMENTARY INFORMATION:

Background
Two newspeciesof wild mustards,

Lesguerellacongesta(DudleyBluffs
bladderpod)andPhysariaobcordata
(DudleyBluffs twinpod),were
discoveredin 1962duringafioristic
inventory of thePiceanceBasin
conductedby the ColoradoNatural
HeritageInventoryfor theBureauof
LandManagement(Bureau)(Colorado
NaturalAreasProgram1987).An earlier
collectionof L. congesta,unrecognized
assuch,wasmadein 1959.They were
subsequentlydescribedby Th’. Reed
Rollins,an experton themustardfamily,
who visited thePiceanceBasinand
observedthemat DudleyBluffs in1963
(Rollins 1983,Rollins 1984).With the
exceptionof therecentlydescribed
Pensternond~bilis(O’Kaneand
Anderson1967),thesetwo herbaceous
perennialsaretherarestof severaloil
shaleplantspeciesin thePiceance
~asin.

L. congestais an extremelysmall
cushionplant only 1—3 centimeters(0.4—
1.2 inches)in diameterwith fruiting
stemsup to 1.5 centimeters(0.6 inches)
tall. Thecushiongrowth habit is an
adaptationto erosivebadlandsoils,
which hasevolvedindependentlyin
severalunrelatedtaxain this area.L.
congestczhassmall, linear,entire, silvery
leaves&—13 millimeters(0.3—0.5inches)
long, brightyellow flowers, and
rounded,pubescentfruits 2.5-3.5
millimeters (0.10-014inches)wide.

P. obcordaiais 12—18centimeters(4.&—
7.2 inches)tall with oblanceolate,entire
leaves1.0—1.5centimeters10.4—0.6
inches)wide and4~0—8.0centimeters
(1.6—3.8inches)long, with a silvery
sheendueto adensecoveringof
overlapping,dish-shapedtrichomes.It
hasyellow flowers, 7—9 millimeters(0.3—
0.4 inches)long, andslightly inflated,
heart-shaped(obcordate)fruits.

Thesetwo raremustardsgrow on
barrenwhite outcropsexposedalong
drainagesthrougherosionfrom
downcuttingof streamsin the Piceance
Basin. Eachspecies,however,hasa
slightly differentmicroenvironment.
While thetwinpodgrows on steep
sideslopes,the bladderpodgrows above
it on level surfacesat the pointsof
ridges; thebladderpodalsooccursby
itself wherenarrowoutcropsof level
white shaleareexposed.Becausemore
sideslopehabitatis available(for
instance,thereisno ridgepointhabitat
at CalamityRidge),thebladderpodis
the rarerof thetwo species.

The strataexposedin thePiceance
Basinarederivedfrom theEocene

GreenRiver andUinta Formations
(CashionandDonnell1974).Therich,
oil-shale-bearingGreenRiverFormation
formedasalacustrinedepositin Lake
Uinta, forming fine-texturedshale.Later,
Lake Uinta filled with sandandsilt
deposits.whichformedthecoarser-
grainedoverlying UintaFormation.
Thus, thesurfaceof thePiceanceBasin
is filled with the Uinta Formationabove
and the thick shalebedsof the
ParachuteCreekmemberof theGreen
River Formationbelow.The shalerims
of thePiceanceBasin,suchas Calamity
Ridge,areformedfromupturnedstrata
of theGreenRiver Formation.

At theinterfaceof the two formations,
in themiddleof thePiceanceBasin,the
lakebedGreenRiverFormationshale
intertongueswith thedeltaicandfluvial
sandstonesandsiltstonesof theUinta
Formation.For instance,at Dudley
Bluffs, thetype locality of thetwo
species,the ridgeandhillside supporting
thebladderpodandtwinpodis formed
by strataof Unit 5 of theUinta
Formationon the top andUnit 4 at the
base,with theThirteenMile Creek
Tongueof theGreenRiver Formationon
themidsiopewherethetwinpodsgrow,
The bladderpodonly occursat ornear
theendof theridgewhereerosionhas
removedthe overlyingUnit 5 from the
point asthe ridgerecedes.Along Yellow
Creek,the DudleyBluffs bladderpodand
twinpodgrow primarily on othernarrow
tonguesof whiteshalewithin theUinta
Formation,whereasat CalamityRidge
thetwinpodgrowson outcropsof the
ParachuteCreekMemberof theGreen
River Formation.Elevationalrangesfor
thesespeciesare1,860—2.010meters
(6,140—6~644feet) for L. con,~estaand
1,806-2,255meters(5,960—7A40feel) for
P. obcordata.Thesurroundinghills ai~d
mesassupportpinyon-juniper
woodlands.

In 1986, the ColoradoNaftral Areas
Programfollowedup on the1982
inventoryby conductingfield work on P.
obcordatato determineits rarity and
range(ColoradoNaturalAreasProgram
1987). Sitesof L. congestawere
delineatedat the sametime. During this
survey,populationsof bothspecieswere
foundfor thefirst timealongYellow
Creek,thenextdrainagewestof
PiceanceCreekandabout5 milesaway.
Thelargestknownpopulationsof both
species.approximately10,000
individualseach,werediscovered
growingtogetherat the junctionof
PiceanceCreekandRyanGulch,2miles
northof DudleyBluffs. Bet~eenthe1982
inventoryandthe1986survey,all major
drainagesin thePiceanceBasinwere
surveyed.Both specieswerefoundonly
alongPiceanceandYellow Creeks,and
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thetwinpodat CalamityRidge.Puring
the1988field season,theauthorvisited
all thewild mustardsitesandmore
preciselydelineatedtheir geological
habitat.

L. congestahasfivepopulationson
approximately50 totalacresover a
rangeof 10 miles.P. obcordata.which
occurson outcropsfurtherupstreamon
PiceanceCreekanddownstreamon
Yellow Creek,hasarangeof 15 miles,
plusthe two populationson Calamity
Ridge,fora totalof five major
populationson approximately250acres.
However, theDudleyBluffs andRyan
Gulchsites,whichareonly 2 miles
apart,containmostmembersof the
species.

TheDudleyBluffs bladderpodand
twinpodoccurmostlyon land
administeredby theBureau,with the
exceptionof portionsof theDudley
Bluffs siteonprivateland(containing
twinpod)anda portion of theYellow
Creeksiteson ColoradoDivision of
Wildlife land(containingbladderpod).
TheBureauhasdesignatedtheFederal
portionsof theDudleyBluffs siteand
oneof theCalamityRidgesitesasAreas
of Critical EnvironmentalConcern
(BureauofLandManagement1987a).

L, congestaandP. obcordatagrow on
tonguesof white GreenRiver shale
within the overlyingUinta Formation,
which is consideredoverburdento the
thick underlyingoil shaledeposits.
Exceptfor theCalamityRidgesites,all
theoccurrencesarewithin the
multimineraloil shalearea.Beneaththe
overburdenof thesurfaceUinta
Formation,this areaat thecenterof the
PiceanceBasincontainsthick, rich
sectionsof oil shalein themahogany
zosieandthesodiummineralsnahcolite
(sodiumbicarbonate)anddawsonite(a
potentialsourceof alumina)in the
underlyingsalinezone.L. congestaand
P. obcordataarevulnerableto impacts
resultingfrom futuredevelopmentand
extractionof theseoil shaleminerals
andassociatedactivities.

Federalactioninvolving thesespecies
beganon September27, 1985,whenthe
FishandWildlife Service(Service)
publishedanoticeof review in the
FederalRegister(45FR 39526)covering
plantsbeingconsideredfor
classificationasendangeredor
threatened.L. congestaandP.
obcordatawereincludedin thisnotice
asCategory2 species.Unfortunately,L.
congestawaserroneouslylistedasL.
condensata,acommonspecies.
Category2 comprisestaxafor which
informationnow in possessionof the
Serviceindicatesthatproposingto list
themasendangeredorthreatened
speciesis possiblyappropriate,but for
whichsubstantialdataon biological

vulnerability andthreatsarenot
currently knownor on file. Thepresent
proposalis basedon more current
biological datafrom theColorado
NaturalAreasProgram(1987).

Section4(b)(3)(B)of theEndangered
SpeciesAct (Act) (16U.S.C.1531 et
seq.),asamendedin 1982,requiresthe
Secretaryof theInteriorto make
findingson certainpetitionswithin 1
yearof theirreceipt.All taxacontained
in the1985notice, including L. congesta
andP. obcordata,weretreatedasbeing
petitionedon October11. 1985.In
October1988,October1987,and
October1988,theServicemadethe12-
monthfinding that thepetitionto list L.
congestaandP. obcordatawas
warranted,but precludedby other
listing actionsof higherpriority. The
Servicepublisheda proposedrule to list
L. congestaandP. obcordataas
threatenedspecieson January24, 1989
(54FR 3499), constitutingthenext12-
monthfinding thatwould havebeen
requiredon or beforeOctober7, 1989.

Summaryof Commentsand
Recommendations

In theJanuary24, 1989,proposedrule
(54FR 3499)andassociated
notifications,all interestedpartieswere
requestedto submitfactualreportsor
informationthatmight contributeto the
developmentof afinal rule.Appropriate
StateandFederalagencies,county
governments,scientificorganizations.
andotherinterestedpartieswere
contactedandrequestedto comment.A
public hearingwasrequestedby theRio
BlancoCountyBoardof Commissioners
(County)andby theAssociated
Governmentsof NorthwestColoradoon
March9. 1989.OnMarch28, 1989,the
Servicepublisheda notice(54FR 12863)
extendingthe initial commentperiodto
April 28, 1989,to accommodatethe
requestedpublichearingwhichwas
heldon April 13, 1989,in Meeker,
Colorado.Newspapernotices
announcingthe publichearingandthe
extensionof thecommentperiodwere
publishedin theMeekerHeraldon April
6 and13, 1989,andin the Rocky
MountainNewson April 8and7. 1989.
At the hearing,aServicebotanistreada
preparedstatementandshowedslides
of theplantsandtheirhabitat.
Individualsin theaudiencewerethen
giventheopportunityto presenttheir
oralcommentsFollowing thecomments
therewasaquestionandanswerperiod.
Twodozenpeopleattendedthepublic
hearingandsixpresentedoral
comments.Nine written commentsalso
werereceivedin responseto the
proposedrule. TheStateNaturalAreas
Programsboth commentedat thepublic
hearingandsentin a separatewritten

comment.Thus, therewere14 comments
overall.

Six commentsin supportwere
received,includingtheState.
conservationgroups,a botanyprofessor,
andotherinterestedindividuals: six
commentsin oppositionwerereceived
from alocal (county)government,oil
shaleandnahcohitecompanies,anda
consultinggeologist;and two comments
wereneutral.Written andoral
commentspresentedat thepublic
hearingandreceivedduring thepublic
commentperiodarecoveredin the
following summary.Commentsof
similarcontentaregroupedintoa
numberof generalissues.Theseissues
andtheService’sresponseto eachare
discussedbelow.

Issue1: Oil shaleandnahcolite
companiesquestionedthe observed
rarity of thespecies.In theirview, there
wasapossibility that theplantsmight
bemorecommonthancurrentlyknown
and,therefore,not qualify for threatened
orendangeredstatus.Their rationale
wasasfollows:

First, therearelargeareasof oil shale
outcropsoutsidethePiceanceBasinin
Colorado,Utah,andWyomingthatmay
containthetwo wild mustards.

Second,theadequacyof knowledgeof
theirrangeand,hence,rarity was
questionedbaseduponaninadequate
knowledgeof theirgeologichabitat;
therefore,they couldoccurelsewherein
otherhabitats.

Third, theadequacyof inventoryfor
thesespecieswasquestionedbasedon
theamountof time spentandthelarge
areasof thePiceanceBasinto be
covered.

Response:Basedon theextensive
evidencegatheredto date,it is unlikely
that theseparticularspeciesof wild
mustardswill be foundoutsidethe
PiceanceBasin.

First,evolution in thesegenerais
characterizedby local endemism.
Ruggedtopographyandvariedgeologic
substratesledto populationisolation
which, in turn,resultedin theevolution
of localizedspecieswith restricted
distribution,ratherthanseveral
ecotypesof onecommonspecies.For
example,othernewspeciesof twinpod
havebeendescribedrecently in
Wyoming.Herbariumrecordsfor these
generain Utah andWyoming were
checkedat regiona~lherbariaandno
specimensand,hence,no newlocations
werediscovered.

Second,sincetheproposedrulewas
developed,additionalfield work was
conductedto moreprecisely
characterizetheir geologicalhabitat.
This newdatahasbeenincorporated
into thefinal nile.Thetwo wild
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mustardsworefoundto havevery
specific,but slightly different,
microhabitatswithin or adjacentto the
PiceanceBasin,asexplainedin the
“Background”section.Most populations
arecontainedwithin the centerof the
PiceanceBasinwheretheGreenRiver
andUinta Formationsintertongue.The
Ca!amityRidgetwinpodpopulation,
thoughnot technicallywithin theBasin,
lies on theouterrim of thePiceance
Basin.

Third, inventoriesfor rareplantsare
stratifiedbasedon their specific
potentialhabitat,i.e., areasconsidered
likely to bepotentialhabitatare
thoroughlysearched.This approach
maximizestheprobabilityof discovering
newpopulations.Therefore,an
invenloryof theentirePiceanceBasin
wasnotnecessary,only thatportion
characterizedaspotentialhabitat.Once
thejnitial 1982inventorywascompleted
endresultsanalyzed,thosespecies
determinedtobe therarest,suchas
thesewild mustards,werethenmade
thespecific subjectof aninventory that
wasthebasisfor the1987statusreport.
After both inventories,thesewild
mustardswerestill foundto berare
species.Giventhedegreeof search
effort alreadyexpended,werenew
p;)pulationsto befoundin thefuture,it
is unlikely that they would significantly
alteroverallpopulationestimatesor the
conclusionthat thesearerarespecies
capableofbecomingextinct in the
foreseeablefutureif protectivemeasures
arenot undertaken.

Issue2: Theoil shalecompanies
statedthat thereareno current threats
to thesespeciesbecausethereis no
currentoil shalemining occurringin the
FiceanceBasin.

Response:Theproposedruleto list
thcsespeciesasthreatenedrecognized
plannedoil shaledevelopmentasbeing
largescale,but not imminent.Because
this developmentcouldpotentially
endangertheseplantswhichwerenot
prutectedunderStateorFederallaw,
theplantsfit thedefinition of threatened
si’c~iesundertheAct, i.e., specieslikely
to becomeendangeredwithin the
foceseeablefuturethroughoutall or a
si~n:ficantportion of theirrange.It
shuuld benotedthatnewFederal
subsidiesfor oil shaledevelopmenthave
bicn proposedby Congressional
cornrni~teesfor fiscal year1990.

J.scn3: The oil shalecompanies
statedthatdesignatingAreasof
EtivjronmentalConcernfor theplantson
Eureauof LandManagementLandwhile
furtherinventoriesarebeingconducted
would provideadequateprotection.

Response:Althoughmostof thewild
r,:.~stardsitesarelocatedonBureau

land, thedesignationof theseareasas
Areasof Critical Environiriental
Concernwould still allow for mult~ple
usewithout thedegreeof protection
affordeda speciesdesignatedas
threatenedundertheAct. Management
of thesemultipleuses,particularlythose
thatmight conflictwith theprotectionof
theserareplants,would requiremore
vigilant managementby theBureau.For
example,in theYanksGulchAreaof
Critical EnvironmentalConcern
containingthetwinpod,significant
impactsfrom livestocktrampling were
observedin 1988by theauthoron the
hillsidewherethetwinpodoccurs.
Listing thespeciesasthreatenedunder
the Act would providegreaterprotection
throughits requirementfor section7
interagencyconsultation,section9
prohibitionsagainsttake,andrecovery
actions.

Issue4: The oil shalecompanies
statedthat,sincetheplantsarelocally
common(asstatedin theproposedrule),
thepopulationsarehealthyandthere
areno threatsto them.

Response:Manyrareplant speciesare
characterizedby locally abundant
populationsrestrictedto small areasof
specializedhabitat.Thethreatto plants
with this patternof rarity is the
vulnerability of their smallacreage,
whichcouldeasilybeimpacted
significantly by surfacedisturbance
from manydifferentcauses.

Issue5: Oneoil shalecompany
expressedaconcernaboutfuture
recoveryactionspossiblyaffectingtheir
operations(tract “C—A” on Bureau
land).

Response:The Servicehasno plansat
this time for recoveryactionson the“C-
A” oil shaletract.Nopopulationsoccur
on this tract,thusrecoveryactivities
will becarriedout elsewhere.

Issue6: TheCounty statedthat there
wasinadequatedatain thestatusreport
on populationecologyon which to base
alisting.

Response:The standardizedNew
York BotanicalGardenformat(Ilenifin
et al. 1981) whichwasusedfor the
statusreportdifferentiatesbetween
minimally necessaryinformationand
other additionaldata.Under thatmodel,
populationecologyis considered
additional,but not necessar~,data.
Adequatedatahasbeencollectedon all
necessarycategoriesand theService
believesthis datasupportslistingas
threatened.Oneof theresultscfspecies
listing tendsto becollectionof
additionaldata,suchaspopulation
ecology, in orderto betterunderstand
thespeciesandthelimiting factors
causingits rarity.

Issue7: TheCountystatedthat
scientificcollectingof theplantsip
smallpopulationscouldhavemore of an
effect thandevelopmentactivities.

Response:As statedin theproposed
rule, the Servicedoesnot knowof any
over-collectionfor scientificpurposes.
Fortunately,mostpopulationsare
locally abundantandover-collectinghas
notyet poseda threat.Listing of the
specieswill initiate the permitprocess
thatregulatesthedegreeof collecting.

Issue8; TheCountystatedthat they
did not agreewith astatementin the
statusreportthat livestockgrazngcould
beathreat.This belief wasechoedby
anotherattendeeat thepublichearing.

Response:Thestatusreportrefersto
the threatof grazingasapossibility, not
afact, andtheproposedruledoesnot
evenreferto grazingasathreat.Onthe
otherhand,asmentionedearlier,
significantimpactsfrom livestock
tramplingwereobservedto occuron the
hillsidewherethetwinpodoccursin the
YanksGulchAreaof Critical
EnvironmentalConcern.

Issue9: TheCountyraisedthepoint
thatsurfacedisturbancemay actually
favorP. obcordataby reducing
competitionfrom otherplants.

Response:P. obcordatahasbeen
observedto colonizesmalldisturbed
areas,suchas roadcuts,below
communitieswhereit is alreadyfound.
However,werelarge-scalesurface
mining of oil shaleto occur,widespread
habitatdestructionwould occur,and
naturalrecolonizationof verylarge
disturbedareaswould beunlikely
without anearbyseedsource.

Issue10: Oneattendeeat thepublic
hearingofferedto showtheService
otherLesquerellasites.

Response:The Servicecontactedthis
commenterafterthehearing.The
cornmenterstatedhewould bevisiting
theareawherehethoughthesawthe
species,andwould bringspecimens
backif he foundany.As of this writing,
theServicehasnot receivedfurther
word on this subjectfrom the
commenter.

Issueii: Two attendeesat thepublic
hearingwishedto knowwhetherit
would Cepossibleto transplantor
revegetatethesespeciesto minimize the
probability0f conflict with development
activities.

J~osocse.’As yet, no researchhas
beenconductedwith thesespeciesto
determinewhethertransplantationor
revegetationcouldbeusedcs
techniquesto minimizeconflict. Wore
deveiopmentcontemplatedin the
PiceanceBasinin thenearfuture,
severalyearsof leadtime would be
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requiredto evaluatetheefficacyof
thesetechniques,e.g.,evaluating
survivorshipwithin transplantedor
revegetatedareas.It hasbeennoted,
however,thatotherspeciesof Physaria
arerelativelyeasyto propagatefrom
seed.

Summaryof FactorsAffecting the
Species

After a thoroughreviewand
considerationof all information
available,theServicehasdetermined
thatLesquerellacongestaandPhysaria
obcordatashouldbeclassifiedas
threatenedspecies.Proceduresfoundat
section4(a)(1)of theEndangered
SpeciesAct andregulations(50CFR
part424) promulgatedto implementthe
listing provisionsof theActwere
followed. A speciesmaybedetermined
to beanendangeredor threatened
speciesdueto oneor moreof thefive
factorsdescribedin section4(a)(1).
Thesefactorsandtheirapplicationto
LesquerellacongestaRollins (Dudley
Bluffs bladderpod)andPhysaria
obcordataRollins (DudleyBluffs
twinpod)areasfollows:

A. Thepresentor threatened
destruction,modification,or curtailment
ofitshabitator range.Portionsof the
multimineraloil shalearea,including
DudleyBluffs, RyanGulch,andYellow
Creek,overlayoil shaledepositsthat
arepotentiallyrecoverableby open-pit
mining (Bureauof LandManagement
1984).Therestof the areais suitablefor
undergroundmining of oil shale.A pilot
projectfor a nahcolitesolutionminehas
beenconstructedon BarD Mesa
betweenPiceanceCreek,Yellow Creek,
Ryan Gulch,anda 125,000tonsperyear
commercialmine,includingevaporation
pondsandapipeline,hasbeenproposed
which would cover254acres(Bureauof
LandManagement1986, Bureauof Land
Management1987b).Currently,the
Bureauis reservingthemultimineral
areafrom commercialleasinguntil
improvedmultimineralrecovery
technologyis developed.However,
leasesfor noncommercialresearch
tractsnotexceeding2,000acreswill still
be considered.Becauseof themassive
scaleof potentialdevelopmentin the
limhedareainwhich L. congestaandP.
obcordataoccur,a significantportionof
thehabitatof thesetwo wild mustards
would bedestroyedand/ormodified
andtheir rangepossiblycurtailedif
developmentoccurs.Up to 100and72
percentof theacreageson which L.
congestaandP. obcordataoccur,
respectively,couldbedeveloped.There
is alreadyadesignatedlinearutility
corridorfor pipelines,transmission
lines,and roadsalongRyanGulch
(Bureauof LandManagement1987a).

andpotential corridorsexist along
DudleyGulch,PiceanceCreek,and
Yellow Creeks(Bureauof Land
Management1984).Oneof the Calamity
Ridgesiteshasbeenbisectedby a road
(ColoradoNaturalAreasProgram1987).

B. Overutilizationfor commerciaL
recreational,scientific,or educational
purposes.No suchdetrimentalusesof
theseplantsareknown~

C. Diseaseorpredation.No threats
areknownfrom diseaseorpredation.

D. Theinadequacyof existing
regulatorymechanisms.Therewereno
Federalor StatelawsprotectingL.
congestaandP. obcordataon Federal,
State,orprivatelandspriorto this
listing. TheBureau’sdesignationof one
areaeachat DudleyBluffs andCalamity
Ridgeas Areasof Critical
EnvironmentalConcernhasprovided
andcontinuesto provideforpriority
managementofL. congestaandP.
obcordataat thesesites.However,these
areasonly protectabout20 percentof
thesespecies’limited habitat(about50
acresfor L. congestaand250 acresfor P.
obcordota).TheAct would provide
additionalprotectionandencourage
activemanagementthroughthe
“Available ConservationMeasures”
discussedbelow.

E. Othernaturalor man-madefactors
affectingitscontinuedexistence.These
species’patternof rarity, beinglocally
abundanton smallareasof specialized
habitat,makesthemparticularly
vulnerableto surfacedisturbances
despitetheir highdensities.

TheServicehascarefully assessedthe
bestscientificandcommercial
informationavailableregardingthepast.
present,andfuture threatsfacedby
thesespeciesin determiningto make
this rule final. Basedon this evaluation,
thepreferredactionis to list Lesquerella
congestaandPhysariaobcordataas
threatened.Thesespeciesarerestricted
endemicswith threatsfrom potentialoil
shaledevelopmentwhichcouldcause
the two speciesto becomeendangered
within theforeseeablefuturethroughout
all or a significantportionof their range:
thus, theyarethreatenedspeciesas
definedby theAct. Werelarge-scaleoil
shaledevelopmentin thePiceanceBasin
imminent,thesespecieswouldhave
beenconsideredfor endangeredstatus.
The Bureauhasdesignatedtwo areas
containingthesespeciesasAreasof
Critical EnvironmentalConcern,which
will providefor priority management
(althoughimpactsmay still occuras
notedabovein “Comments”section),
but neitherspecieswasprotectedby
anyStateorFederallegislationpriorto
this listing. Forreasonsgivenbelow, it is

notconsideredprudentto propose

designationof critical habitat.

Critical Habitat -

Section4(a)(3)of theAct, asamended,
requiresthat, to themaximumextent
prudentanddeterminable,theSecretary
designateanyhabitatof aspecieswhich
is consideredtobe criticalhabitatat the
timethespeciesis determinedto be
endangeredor threatened.TheService
finds thatdesignationof critical habitat
is notpresentlyprudentfor L. congesta
andP. obcordata.Thedesignationof
critical habitatis notconsideredprudent
whensuchdesignationwouldnotbe of
netbenefitto thespecies;No benefit to
thesespeciescanbeidentified from
criticalhabitatdesignationthatwould
outweighthepotentialthreatof
vandalismor collection,which might
increaseif detailedhabitatmapswere
published.Themajorpopulationsof
thesespeciesareaccessibleby major
roadsandtheir highdensitieson small
acreagesmakethemvulnerableto
vandalismor collection.

Few,if any,additionalbenefitswould
beprovidedto thesespeciesby the
criticalhabitatdesignationthatwould
notalreadybeprovidedby listing these
speciesasthreatened,particularlyas
themajorityof thepopulationsare
locatedon landsunderFederal
jurisdiction. Any Federalactionthat
would impacttheseplants’habitat
would affectthe plantsasrooted
organismsand,consequently,would be
addressedthroughconsultationunder
section7 consultation.Moreover,
section9(a)(2)(B)of theAct, as
implementedby 50 CFR 17.61 and17.71,
makesit unlawfulto removeandreduce
to possessionanylistedspeciesof plant
from areasunderFederaljurisdiction.
TheBureauis awareof the occurrences
on theirlandandof its obligationunder
section7 of theAct. Additional
protectionwasextendedby the1988
amendmentsto theAct,which
prohibitedthe maliciousdamageor
destructionof listedplantson Federal
lands,andtheremoval,cutting,digging
up, or damagingor destroyingof these
plantson areasnot underFederal
jurisdictionin knowing violationof any
Statelaw orregulation,includingState
criminal trespasslaw. All involved
partiesandlandownershavebeenor
will benotifiedof thelocationand
importanceof protectingthesespecies’
habitat,and8uchprotectionwill be
addressedthroughtherecoveryprocess.

AvailableConservationMeasures

Conservationmeasuresprovidedto
specieslistedasendangeredor
threatenedundertheEndangered
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SpeciesAct includerecognition,
recoveryactions,requirementsfor
Federalprotection,andprohibitions
againstcertainpractices.Recognition
throughlisting encouragesandresultsin
conservationactionsby Federal,State,
andprivateagencies,groups,and
individuals.TheEndangeredSpecies
Act providesforpossibleland
acquisitionandcooperationwith the
Statesandrequiresthat recovery
actionsbecarriedout for all listed
species.Theprotectionrequiredof
Federalagenciesandtheprohibitions
againstcertainactivitiesinvolving listed
plantsarediscussed,in part,below.’

Section7(a) of theAct,as amended,
requiresFederalagenciesto evaluate
theiractionswith respectto anyspecies
that is proposedor listedasendangered
or threatenedandwith respectto its
critical habitatif anyis being
designated.Regulationsimplementing
this interagencycooperationprovision
of theAct arecodifiedat 50 CFR part
402. Section7(a)(2)requiresFederal
agenciesto ensurethatactivitiesthey
authorize,fund,or carryoutarenot
likely to jeopardizethecontinued
existenceof sucha speciesor to destroy
or adverselymodify its criticalhabitat.
If a Federalactionmay affecta listed
speciesor its criticalhabitat,the
responsibleFederalagencymustenter
into formalconsultationwith the
Service.

L. congestoandP. obcordataoccur
largelyon Federallandadministeredby
theBureau.TheBureau’sinvolvement
could includesection7 consultationon
multimineraldevelopmentandland
exchangeswith energycompaniesto
bring the privatelyownedsitesinto
Federalownershipandprotection.On
both Federalandprivateland,the
Serviceexpectsthat listing would
elevatetheawarenessof theseplants’
statusandfostereffortsaimedtoward
their conservation,

TheAct andits implementing
regulationsfoundat50 CFR 17.71and
17.72setfortha seriesof generaltrade
prohibitionsandexceptionsthatapply
to all threatenedplants.All trade
prohibitionsof section9(a)(2)of theAct,
implementedby 50 CFR17.71,would
apply.Theseprohibitions,in part,would
makeit illegal for anypersonsubjectto
the jurisdictionof theUnitedStatesto
import orexport,transportin interstate
or foreigncommercein thecourseof
commercialactivity, selloroffer for sale
this speciesin interstateor foreign

commerce,or to removeandreduceto
possessionthespeciesfrom areasunder
Federaljurisdiction. Seedsfrom
cultivatedspecimensof threatenedplant
speciesareexemptfrom these
prohibitionsprovidedthata statement
of “cultivatedorigin” appearson their
containers.In addition, forendangered
plants,the1988amendments(Pub.L
100—478)to theAct prohibit the
maliciousdamageordestructionon
Federallandsandtheremoval,cutting,
diggingup, ordamagingor destroyingof
listedplantsin knowingviolationof any
Statelaw orregulation,includingState
criminal trespasslaw. Certain
exceptionsapplyto agentsof the
ServiceandStateconservation
agencies.TheAct and 50 CFR 17.72 also
providefor theissuanceof permits to
carryoutotherwiseprohibitedactivities
involvingthreatenedspeciesunder
certaincircumstances.With regardto L.
congestaandP. obcordata,it i8
anticipatedthat few, if any,trade
permitswould ever be soughtor issued
sincethesespeciesarenot commonin
cultivation or in the wild. Requestsfor
copiesof theregulationson plantsand
inquiriesregardingthemmaybe
addressedto theOffice of Management
Authority, U.S. FishandWildlife
Service,P.O.Box 3507,Arlington,
Virginia 22203(703/358—2104).

National Environmental Poilcy Act

The Fish and Wildlife Servicehas
determinedthatanEnvironmental
Assessment,asdefinedunderthe
authorityof theNational Environmental
PolicyAct of 1969,neednot be prepared
in connectionwith regulationsadopted
pursuantto section 4(a)of the
EndangeredSpeciesAct of 1973, as
amended.A noticeoutlining the
Service’sreasonsfor this determination
waspublished in the FederalRegisteron
October25, 1983(48FR 49244).
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List of Subjectsin 50 CFR Part17

Endangeredand threatenedspecies,
Fish,Marinemammals,Plants
(agriculture).

RegulationPromulgation

PART 17—(AMENDED]

Accordingly, part17, subchapterB of
chapter L title 50 of the Codeof Federal
Regulations,is amendedas setforth
below:

1. Theauthoritycitation for part17
continuesto readasfollows:

Authority: 16 U.S.C.1361—1407:16 U.S.C.
1531—1543:16U.S.C.4201-4245;Pub.L 99-
625,100 Stat.3500:unlessotherwisenoted.

2. Amend § 17.12(h)by adding the
following, in alphabetical order under
thefamily Brassicaceae,to the List of
Endangered and ThreatenedPlants:

§ 17.12 Endangeredandthreatened
plants.
a a 0 a a



Scen~ficname

Brassicaceae—Must&dfamily a a

Lesquerellacongesta. Dudley Bluffs bladderpod .. U.S.A. (CO). I

Physanac’bconiata ... . DudleyBluffs twinpod. USA (CO) .~.. I

Dated:January24, 1990.
JayL Gerst,
ActingDirector, FishandWildlifeService.
[FR Doc. 90-2642Filed2-5—90: 845am]
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